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Welcome to this edition of Insolvency Update, looking at 
topical and important issues in relation to insolvency and 
bankruptcy law.

2 6
the ppsa in 2014 - a year in 
review (part 1) 
Australian Courts were asked to consider 
and determine applications under the 
Personal Properties and Securities Act 

2009 (Cth) a number of times in 2014. In the first of two 
parts of this article, Partner, Tom Griffith and Associate, 
Stefano Calabretta summarise some of the notable 
decisions handed down and discuss their significance.

step aside - if you don’t sue 
them, i will! 
The decision In the matter of CGH 
Engineering Pty Ltd [2014] NSWSC 
1132 handed down by Justice 

Brereton early in 2014 required the Court to answer an 
interesting and novel question - is the statutory derivative 
action available during a voluntary administration? 
Associate, Stefano Calabretta considers the Court’s 
judgement.

4
update: Joe & Joe 
developments - appropriate 
expenditure by insolvency 
practitioners 
In October, we issued an Insolvency 

Newsflash with respect to the decision in Re: Joe & Joe 
Developments Pty Ltd (subject to a Deed of Company 
Arrangement) [2014] NSWSC 1444. On 1 December 
2014, a further judgement was handed down by the 
Supreme Court of New South Wales (Re: Joe & Joe 
Developments Pty Ltd (subject to a Deed of Company 
Arrangement) [2014] NSWSC 1703), which considered 
additional matters and included orders for costs. Partner, 
Warren Jiear and Associate, Tim Logan consider some of 
the issues raised in the latest instalment of the Joe & Joe 
proceeding.

9
companies’ indemnities - 
liability for legal costs  
pre-verdict 
It is common for organisations to want 
to give indemnity with its officers and 

executives for costs incurred by virtue of their positions in 
the company. A recent court decision has considered the 
question of an executive’s entitlement to indemnity for 
legal costs in a pending criminal proceeding. The court’s 
decision highlights the need for companies to review 
the terms of their deeds of indemnity, in particular the 
restrictions and timing of payments. Partner, Michele 
Kramer and Lawyer, Lucinda Carter discuss the decision 
and the implications for companies.
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Step aside - if you don’t sue them, I will!
The decision In the matter of CGH Engineering Pty Ltd [2014] NSWSC 1132 
handed down by Justice Brereton early in 2014 required the Court to answer an 
interesting and novel question - is the statutory derivative action available during 
a voluntary administration? Associate, Stefano Calabretta considers the Court’s 
judgement.

The statutory derivative action 

Generally speaking, where a wrong is 
alleged to have been done to a company, 
the proper claimant is the company 
itself. This is known as the rule in Foss v 
Harbottle. For various reasons, however, 
a company’s management may not always 
opt to commence proceedings. This 
could leave a company’s shareholders 
or creditors high and dry if they 
were resolutely in favour of litigation. 
Fortunately, there are common law and 
statutory exceptions to the rule in Foss v 
Harbottle which allow a Court to resolve 
the position of impasse. Section 237 of 
the Corporations Act 2001 (Cth)(Act) 
allows a Court to grant leave to person to 
bring proceedings on behalf of a company 
in circumstances where: 

• it is probable that the company will 
not itself being the proceedings

• the person for leave is acting in good 
faith

• it is in the best interests of the 
company that the person be granted 
leave to bring the proceedings

• there is a serious question to be 
tried.  

Relevant question to be determined

The question in this case was whether 
section 237 of the Act is available in 
the context of a company voluntary 
administration (VA). As Justice Brereton 
observed, “so far as I am aware, this is not 
the subject of any decided case, and counsel 
did not refer to any authority that directly 
addressed the point.” So then - what can 
an aggrieved shareholder or creditor do 
if an administrator stubbornly refuses to 
commence proceedings? The question 
would be highly relevant if, for instance, a 
statutory limitation period was due to expire 
during the course of a VA and the expiration 
of that period would disentitle the company 
from bringing a potentially valuable claim.  

The question of whether the statutory 
derivative action applies to a company 
in liquidation, on the other hand, is well 
established. Despite a number of earlier 
decisions to the contrary, the New South 
Wales Court of Appeal made it clear in 
Chahwan v Euphoric Pty Limited [2008] 
NSWSC 52 that section 237 of the Act 
does not apply to a company in liquidation. 
In summary, there are unique features of 
a company’s liquidation and a liquidator’s 
powers generally which are inconsistent with 
the operation of section 237 of the Act. 

The Chahwan case featured prominently 
in Justice Brereton’s judgment. It is 
unsurprising then that his Honour 
concluded at [13] that the same 
considerations that were made by the 
Court in Chahwan as to why section 
237 of the Act should not apply to a 
company in liquidation are also applicable 
to a company in VA. In other words, his 
Honour found that section 237 of the Act 
does not apply during a VA. 

Surely there is a way?

Notably, however, this does not mean 
that all is lost for aggrieved shareholders 
and creditors. His honour confirmed that 
there is a long standing line of authority 
which gives the Court inherent jurisdiction 
to authorise the bringing of proceedings 
by a creditor or shareholder in the name 
of a company in liquidation and that 
legislative sources can also be found 
elsewhere in the Act, for instance in the 
“catch all” sections 511 and 1321 of the 
Act. 

Similarly, in the context of a VA, his 
Honour concluded that section 447E of 
the Act would be the appropriate source 
of jurisdiction to enable the Court to 
allow a creditor or shareholder to bring 
proceedings on behalf of a company in 
VA. That section allows the Court to 
make any such order it deems fit if an 
administrator is managing a company’s 
business in a way that is prejudicial to 
some or all of the company’s shareholders 
or creditors. 
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it is worth noting that no mention 
is made in Justice brereton’s 
judgment to section 447a(1) of the 
act. section 447a(1) empowers a 
court to make any orders it thinks 
appropriate about how part 5.3a 
of the act (the part of act relating 
to voluntary administrations) is to 
operate in relation to a particular 
company. it would be unsurprising 
to see orders made in future 
decisions that part 5.3a of the act 
applies to a company such that it 
does not prescribe the bringing of a 
derivative proceeding under section 
237 of the act.

Take away points

Although the CGH Engineering case has by 
no means made huge waves in insolvency 
circles, what is clear is that the decision 
has filled a small legal lacuna. The case has 
confirmed that the statutory derivative 
action under section 237 of the Act does 
not apply to a VA. However, as with many 
things, there is more than one way to skin 
a cat, and here the Court confirmed that 
section 447E of the Act can come to the 
aid of an aggrieved creditor or shareholder 
who wishes to commence proceedings on 
behalf of a company where a company’s 
administrator refuses to do so.  

For further information contact: 

 Stefano Calabretta, Associate 
 t +61 2 9253 3804 
scalabretta@piperalderman.com.au
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Click here to read our October Newsflash 
on Re: Joe & Joe Developments Pty Ltd (subject 
to a Deed of Company Arrangement) [2014] 

NSWSC 1444.

Background

On 22 October 2014, the First Judgment 
was delivered. It held that a number 
of claims that were made against the 
Defendants – Messrs Albarran and Pleash 
(the administrators, and subsequent deed 
administrators of Joe & Joe Developments 
Pty Ltd (subject to a Deed of Company 
Arrangement (the Company) were not 
made out, including some serious allegations 
of misconduct. That being said, two claim 
for relief, one in relation to a payment made 
by the Administrators and one that they 
had failed to properly consider the legal fee 
expenditure was established. It was entirely 
explicable in those circumstances that Justice 
Black, the presiding judge, referred to the 
First Judgment as a “mixed result”.

Draft orders and submissions were 
submitted by the respective parties in light of 
the First Judgment. Those draft orders and 
submissions were considered in the Second 
Judgment.

Orders sought

Of note:-

1. It was common ground that:

1.1  the deed administrators should 
repay some expenditure to the 
Company $16,855.91 (which had 
in fact already been paid by the 
deed administrators after the First 
Judgment)

1.2  there needed to be some form of 
determination as to the validity 
of the expenditure on legal fees 
which would include preparation 
of a schedule of attendances 
with respect to the professional 
fees charged by the deed 
administrators’ former solicitors. 
Ultimately the Court accepted the 
deed administrators’ submission 
that:

a.     the schedule should include a 
better description of the work 
undertaken than was originally 
included in the former 
solicitors’ narrative

b.    the schedule identify any claim 
for legal professional privilege.

2. Claims for relief by way of 
declaration were refused by the 
court as having no real utility.

3. Further, the deed administrators 
sought that the costs be referred to 
a referee selected by the Manager, 
Costs Assessment of the Court.

4. Each party claimed costs.

Consideration

First Declaration Sought (Plaintiffs)

The Court did not consider that the First 
Declaration Sought should be made, for 
two main reasons, being:

 � the declaration sought would be 
merely prefatory to the Court’s 
order made under section 447E of 
the Act

 � a declaration in the form sought, 
which records a finding adverse 
to the deed administrators, would 
have the capacity to mislead as 
to the complexity of the issues 
addressed in the First Judgment, 
which also included allegations 
against the deed administrators 
which were not established.

Update: Joe & Joe Developments - appropriate 
expenditure by insolvency practitioners
In October, we issued an Insolvency Newsflash with respect to the decision in Re: 
Joe & Joe Developments Pty Ltd (subject to a Deed of Company Arrangement) 
[2014] NSWSC 1444. On 1 December 2014, a further judgement was handed 
down by the Supreme Court of New South Wales (Re: Joe & Joe Developments Pty 
Ltd (subject to a Deed of Company Arrangement) [2014] NSWSC 1703), which 
considered additional matters and included orders for costs. Partner, Warren Jiear 
and Associate, Tim Logan consider some of the issues raised in the latest instalment 
of the Joe & Joe proceeding.

http://www.piperalderman.com.au/publications/insolvency-update/article/6697
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Accounting Order Sought (Plaintiffs)

The Court considered that the case 
brought by the Plaintiffs was limited to 
the former solicitors’ professional fees, 
rather than disbursements. Accordingly, it 
was only appropriate for an accounting to 
occur for the professional fees.

It was determined that orders for 
payment of the amount arising from the 
justification process, and accordingly 
interest, are at this stage premature. The 
deed administrators accepted, in principle, 
that an order for payment would be 
made, but should be at a later time.

Indemnity Order Sought (Plaintiffs)

The Court considered that the 
deed administrators’ defence of the 
proceedings was reasonable and proper. 
There was no basis depriving the deed 
administrators of indemnity in respect of 
their legal costs or, or their remuneration 
in respect of, successfully defending the 
substantial parts of the claims against them 
as to which orders for costs have also 
been made against the Plaintiffs.

Corresponding with the order for costs set 
out below, was a position that the deed 
administrators should not be entitled to 
indemnity from the deed fund for 30% of 
their legal costs incurred in defending the 
proceedings.

As to an order sought by the Plaintiffs 
to deprive the deed administrators of an 
indemnity with respect to the justification 
process – the Court determined that such 
an order was premature as the justification 
process was not yet completed.

Referee Order Sought (deed administrators)

The Court determined that the matters 
should not be referred to a referee at 
this stage, and should continue under the 
Court’s control at least until the relevant 
schedule is completed and parties’ evidence 
is served.

For further information contact: 

 Partner, Warren Jiear 
 t +61 7 3220 7709 
wjiear@piperalderman.com.au

Costs

The Court determined that the matters on 
which the Plaintiff failed would have taken up 
70% of the time taken to prepare the case 
for hearing and the time taken at hearing, 
and the matters on which the Plaintiffs 
succeeded approximately 30%.

Accordingly, applying the rule that costs 
follow the event, it was determined that 
the Plaintiffs should pay 40% (70% failed 
offset against 30% success) of the deed 
administrators’ costs of and incidental to the 
hearing, excluding the justification phase.

 Associate, Tim Logan 
 t +61 7 3220 7727 
tlogan@piperalderman.com.au
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The PPSA in 2014 - a year in review (part 1) 
Australian Courts were asked to consider and determine applications under the 
Personal Properties and Securities Act 2009 (Cth) a number of times in 2014. In 
the first of two parts of their article, Partner, Tom Griffith and Associate, Stefano 
Calabretta summarise some of the notable decisions handed down and discuss 
their significance.

Security Interest Perfected by 
Registration and by no other means: 
Pozzebon (Trustee) v Australian 
Gaming and Entertainment Ltd [2014] 
FCA 1034

In this case timing was everything. The 
applicants sought a declaration that their 
security interest was valid and enforceable 
against the Company in liquidation.

A valid security interest existed in favour 
of the applicant, however despite the 
relevant transaction documents between 
the applicant and the respondent being 
executed on 24 December 2013, the 
applicant’s security interest was not 
registered until 19 May 2014.

On 26 May 2014 the company went into 
voluntary administration.

There was an immediate problem for the 
applicant because it had not registered 
within 20 days of the security agreement 
coming into force for the purposes of 
s588FL(2)(b) and the registration was 
within six months of an insolvency event. 

The respondent contended that 
the applicant’s security interest was 
unenforceable against the company and 
had vested in the company pursuant to 
the Corporations Act and the Personal 
Properties and Securities Act 2009 (Cth) 
(PPSA). It said that the security interest had 
been perfected by registration alone, and 
that therefore s 588FL(2) Corporations 
Act applied.

The applicant contended that the security 
interest was not perfected by registration 
alone, but by attachment and enforceability 
and effective registration and that therefore 
the requirements of s588FL(2)(a) were 
not met, and there was no vesting of the 
security interest.

The Court (Justice Collier) rejected the 
applicant’s contentions and applied the 
strict time periods under the Corporations 
Act, and further held that cases concerning 
s 21(2) of the PPSA (with respect to 
temporary perfection) had no application 
to these particular facts. 

The decision is a stark reminder of the 
adverse consequences of failing to register 
a security interest in a timely fashion. It is 
worth noting that it is possible to register 
prior to execution of a security agreement, 
provided that there is a basis to do so 
(see our comments about sham financing 
statements below).

Get rid of it – it’s a sham! 
Sandhurst Golf Estates Pty Ltd v 
Coppersmith Pty Ltd [2014] VSC 
217

This was the first decision in which the 
judicial process was invoked to remove a 
sham financing statement under section 
182 of the PPSA. 

The plaintiffs first contended that no 
security interest was granted to the 
first defendant Coppersmith Pty Ltd 
(Coppersmith) and that the plaintiffs had 
not entered into any agreement with 
Coppersmith, including any agreement 
that would give rise to a security interest. 
On that basis, the plaintiffs contended 
that there was no proper basis for 
the lodgement of financing statements 
on the PPSR against the plaintiffs by 
Coppersmith. 

The plaintiffs also contended that the 
second and third defendants, Phillip and 
William Popplestone had no registrable 
security interest under the PPSA. Their 
primary submissions were that the 
Popplestones’ claim was a proprietary 
interest (and not a claim to a security 
interest) and that any interest the 
Popplestones might have held in the 
plaintiffs’ personal property did not arise 
by way of a consensual transaction as 
required under the PPSA.



Insolvency Update 7 January 2015

Under the PPSA, there are two ways that a 
sham financing statement can be removed. 
The first is an administrative process under 
sections 179 to 181 of the Act, while the 
second is a judicial process under section 
182. This administrative process requires 
the Registrar of the PPSA to give the holder 
of the registration an ‘amendment notice’ 
to show why his or her registration ought 
to remain on the register. If no response 
is received within five business days, the 
Registrar is then required to register the 
financing change statement served in the 
amendment demand which effectively 
removes the sham registration. 

Interestingly, in this case, the administrative 
process described above had already been 
followed and the sham registrations had 
been removed from the register. However, 
clearly concerned about defendants’ 
recidivist behaviour (threats has been made 
to place further unfounded registrations on 
the PPSR), the plaintiffs sought orders to 
restrain Coppersmith and the Popplestones 
from making other unfounded registrations 
on the register. 

The Court accepted that neither 
Coppersmith nor the Popplestones 
had a registrable security interest over 
the personal property of the plaintiffs. 

The Court found that although the 
Popplestones’ claim might give rise to an 
interest in equity, such a claim cannot be 
registered under the PPSA as it does not 
arise under consensual transaction. The 
Court also found that the rights of the 
Popplestones did not secure payment 
of any sum or the performance of any 
obligation.

Ultimately the Court made orders 
restraining Coppersmith and the 
Popplestones from seeking to register 
a financing statement claiming a security 
interest in the plaintiffs’ personal property 
in circumstances where they were found 
to have no such interest and nevertheless 
threatened to continue to seek to register a 
security interest that would inconvenience 
and damage the plaintiffs.

Whether a sham financing statement needs 
to be removed by administrative or judicial 
means, what is clear is that the process 
comes at a cost and an inconvenience 
to the would-be grantor of an alleged 
security interest. The Sandhurst case is 
useful because it demonstrates the utility 
of seeking orders under section 182 of the 
PPSA restraining a person from continuing 
to register a sham security interest. The 
case also clarified that a non-consensual 
interest arising at equity is not capable of 
registration under the PPSA. 
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The Registrar’s Power to Fix 
Mistakes: SFS Projects Australia Pty 
Ltd v Registrar of Personal Property 
[2014] FCA 846 and [2014] FCA 
987

The Court here considered whether the 
Registrar of Personal Property Securities 
has the power to correct the register under 
s 186 of the PPSA.

In an unintended outcome, the assignor 
of three security interests applied to the 
Registrar to register ‘financing change 
statements’ which sought to amend 
‘registered financing statements’ for the 
security interests in a manner inconsistent 
with the intention of the assignors or the 
applicant assignees. Both the assignees and 
the assignors consented to the application, 
but the Registrar contended that he did not 
have power to do what was sought.

For further information contact: 

 Tom Griffith, Partner 
 t +61 2 9253 9985 
tgriffith@piperalderman.com.au

 Stefano Calabretta, Associate 
 t +61 2 9253 3804 
scalabretta@piperalderman.com.au

The applicants contended that the 
registrations had been removed from the 
registrer and applied to the Registrar under 
s 186 to restore the registrations. On 
behalf of the Registrar it was contended 
that the Registrar had no power to remove 
or restore data under s186 of the PPSA if 
it carried out a registration in accordance 
with an application. The applicants 
successfully contended that the Registrar 
did have such a power even in the absence 
of an error by the Registrar.

The decision is important for the Office 
of the Registrar as it should give him 
confidence to use his powers under s 186 
to correct obvious errors, even those not 
of the Registrar’s own making.

Conclusion and other honourable 
mentions 

The above three decisions have provided 
much needed judicial guidance on the 
proper application of certain key provisions 
of the PPSA. Two other notable decisions 
concerning the PPSA handed down earlier 
this year were White v Spiers Earthworks 
Pty Ltd [2014] WASC 139 and Central 
Cleaning Supplies (Aust) Pty Ltd v Elkerton (in 
his capacity as joint and several liquidator of 
Swan Services Pty Ltd (in liq)) [2014] VSC 61 
are currently the subject of appeal. Stand 
by for further updates on the outcome of 
these appeals, and the second part of our 
PPSA 2014 year in review article, to be 
released in early 2015!



Companies’ indemnities - liability for legal costs  
pre-verdict
It is common for organisations to want to give indemnity with its officers and 
executives for costs incurred by virtue of their positions in the company. A 
recent court decision has considered the question of an executive’s entitlement 
to indemnity for legal costs in a pending criminal proceeding. The court’s 
decision highlights the need for companies to review the terms of their deeds of 
indemnity, in particular the restrictions and timing of payments. Partner, Michele 
Kramer and Lawyer, Lucinda Carter discuss the decision and the implications for 
companies.
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The recent decision of the Supreme Court 
of Victoria in Leckenby v Note Printing 
Australia Limited concerned the question of 
whether an indemnified officer is entitled 
to be indemnified for ongoing legal costs of 
defending criminal proceedings prior to any 
verdict as to guilt or innocence.

The facts

From September 1998 to June 2004 the 
plaintiff, John Leckenby, (Leckenby) was 
the CEO of the defendant, Note Printing 
Australia Limited (NPAL). In July 2001, 
Leckenby and NPAL entered into a deed 
of indemnity (Deed). Along with former 
officers of NPAL, Leckenby was charged 
with conspiring to bribe foreign officials to 
secure contracts for the benefit of NPAL 
under the Criminal Code Act 1995 (Cth) and 
the Crimes Act 1958 (Vic).

Leckenby claimed that he had a right to be 
indemnified for his ongoing legal costs of the 
criminal proceedings under the Deed. NPAL 
argued that if Leckenby was entitled to be 
indemnified, the entitlement and the right to 
payment would not arise unless and until the 
criminal proceedings had come to an end 
and a ‘not guilty’ verdict had been returned. 
NPAL did not want to pay ongoing costs or 
lend money to Leckenby pending verdict. 

The Deed of Indemnity

Clause 2.2 of the Deed provided that, ‘to 
the fullest extent permitted by law, NPAL 
hereby indemnifies the Officer against 
each and every liability for legal costs and 
expense the Officer may incur or for which 
the Officer may become liable in defending 
an action for a liability incurred as such 
an officer of NPAL unless such costs and 
expenses are incurred: … in defending or 
resisting criminal proceedings in which the 
Officer is found guilty…’. This is a common 
provision in deeds of Indemnity. 

Furthermore, clause 6.2 of the Deed also 
imposed an obligation upon Leckenby to 
‘refund to NPAL all amounts incurred by 
NPAL under this Deed’ in respect of ‘a 
Claim that the Officer is not entitled to be 
indemnified [for].’

Notably, the Deed did not expressly allow 
or preclude advances or payments to 
Leckenby for costs incurred before the 
determination of the criminal proceedings.

The issue for determination

The critical issue for determination was 
whether Leckenby was entitled to be 
indemnified by NPAL for ongoing legal 
costs pursuant to clause 2.2 of the Deed 
and, if so, when that payment was due and 
payable by NPAL. .

Section 199A of the Corporations Act 2001 
(Cth) is directed at ‘prohibiting a company 
from effectively impoverishing itself by 
agreeing not to pursue or seek recourse 
against an officer that has engaged in 
conduct detrimental to the company (s 
199A(1)) or indemnifying an officer against 
a liability to the company or to others in 
the circumstances referred to therein (s 
199A(2)),’ or not to indemnify an officer 
against legal costs incurred in defending 
certain actions (s 199(A)(3));

Section 212(2) ‘permits the making 
of… an ‘advance, loan or otherwise’ 
in circumstances where s 199A applies 
provided there is an obligation to repay 
and the benefit is ‘reasonable in the 
circumstances of the public company or 
entity giving the benefit.’
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The decision

NPAL was liable to pay the legal costs 
incurred by Leckenby in defending the 
proceedings before verdict.

The court decided: 

 � yhe wording of the particular Deed and 
its resemblance to s 199A(3) allows 
the word ‘indemnity’ to be read as 
‘no more than and no different to an 
agreement that provides for an advance 
which requires repayment on a guilty 
verdict

 � reading the provisions of the 
Corporations Act in conjunction with 
the Explanatory Memorandum, ‘it is 
clear that the legislature was concerned 
to ensure that an officer could, under 
certain circumstances, receive payments 
in advance of… proceedings being 
finalised and a verdict being returned”

 � the Deed did not contravene s 
199A(3)(b) as the prohibition 
[contained in section 199A(3)] to bite, 
there must be a finding [of liability or 
guilt] and that finding must be made 
in the very proceedings in respect of 
which legal costs are currently being 
claimed by the officer under his or her 
indemnity.’ As such, given Leckenby 
is not entitled to indemnification and 
must repay any monies if a guilty 
verdict is returned, the Deed is 
compliant with the Corporations Act

 � it is within the rights, means and ability 
of the parties to place a limitation on 
the indemnity, or when the indemnity 
can be called upon, in the drafting and 
formation of any deed of indemnity.

What this means for you

Companies should carefully review deeds 
of indemnity for their directors and officers, 
particularly the wording of exclusions and 
when those exclusions apply. If companies 
do not want to pay costs on an ongoing 
basis before verdict, this case makes it 
clear that wording to that effect must be 
incorporated in that deed of indemnity.

For further information contact: 

 Michele Kramer, Partner 
 t +61 3 8665 5522 
mkramer@piperalderman.com.au

 Lucinda Carter, Lawyer 
 t +61 3 8665 5523 
lcarter@piperalderman.com.au
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